	
	
	Applicant: 

Date: 



	[image: image1.wmf]
	United Nations Dispute Tribunal


	
	CRISTINA GOMEZ
	Applicant

	
	v.
	

	
	Secretary-General

of the United Nations
	Respondent

	
	
	

	
	THE APPLICANT’S RESPONSE TO RESPONDENT’S RESPONSE TO ORDER NO. 103
	


Before: Judge Goolam Meeram

Registry: New York
Registrar: Ms. Hafida Lahiouel
UNDT case number: UNDT/NY/2009/058/JAB/2009/002
Date: 19 October 2009
Counsel for Applicant:

Mr. Duke Danquah
Counsel for Respondent:
Mr. Steven Dietrich
Re: Paragraph 2.1 of Order No. 103 (paragraph 2 of the Respondent’s Response)
1.
With reference to above and paragraph No.2 of the Respondent’s Response to Order No. 103 dated 9 October 2009, the Applicant wishes to make the following remarks, namely: 

(a) Ms. Sylvie DOSSOU DJOSSOU – The Respondent mentions a prior period which the Applicant has not mentioned on her appeal/response to Order # 103 since the period is not relevant to this case and relates to the period when the staff member was under the 200 Series of Staff Rules in the Field and which the Applicant has not brought to the case precisely, because does not have any bearing on it.  

What the Applicant stated in her Response stands as a fact and with proof already provided in her previous response (i.e., that Ms. Dossou Djossou was assigned to New York as a Mission Replacement effective 25 November 2002 and that she was extended and reassigned to another position within the Office for the Coordination of Humanitarian Affairs (OCHA) effective 1 September 2004 as Special Assistant to the USG/OCHA without a break-in-service from her previous assignment as Mission Replacement, which ended when she moved to her position of Special Assistant to the USG).  The 4 IMIS Personnel Actions previously attached as Annexes I, II, III and IV to the Applicant’s Response were not even mentioned by the Respondent, since it clearly demonstrates and is proof that Ms. Dossou Djossou was extended and reassigned to another position within OCHA without a break-in-service, fact that proves the Applicant was treated differently and obliged to have a break-in-service.  
Lastly, the last sentence regarding Ms. Djossou’s transfer back to the Field does not have any relevance either, since her Mission Replacement status ended on 31 August 2004 when she moved, without a break-in-service to another position, as proved by the Applicant by submitting relevant IMIS Personnel Actions. 
The Response of the Respondent should thus be disregarded in view of lack of relevance.
(b) Mr. David CARDEN – The contractual history of Mr. Carden’s UN career does not have relevance to this case prior to the period that the Applicant mentioned, i.e., his “Mission Replacement” status for which he was not obliged to take a break-in-service even when this status disappeared.  He separated from his position under the 200 Series of Staff Rules as IRIN Liaison Officer/NY on 30 April 2004 and was reappointed the following day on 1 May 2004 without the 3 days break-in-service as a Mission Replacement of Mr. Ramesh Rajasingham.
He occupied the position as “Mission Replacement” without break-in-service from 1 May 2004 through 23  April 2007 despite the fact that the staff on Mission whom he was replacing, Mr. Ramesh Rajasingham, had resigned from his position in New York in June 2006 in view of OCHA’s policy to grant only two years lien against a post at Headquarters.  Obviously, Mr. Carden‘s status as “Mission Replacement” ended when Mr. Ramesh Rajasingham relinquished the lien in June 2006.
 (c)  Mr. Ivan LUPIS - He was separated from service with a 200 Series appointment in New York as Humanitarian Affairs Adviser on 28 February 2006 and was reappointed as a Mission Replacement as Humanitarian Affairs Officer at a higher level the next day i.e., 1 March 2006, without any days of break in between. 
The Applicant wishes to point out that she was treated differently i.e., she was told a break-in-service of at least three days is a “requirement” and was requested to have a three days break-in-service when she moved from DPKO to OCHA (both appointments were as Mission Replacement) because she was moving to a higher level position (from a P-3 to a P-4 position).  The applicant submitted copy of Ms. Sumiyo Sudo-Rao’s message of 8 May 2006, where this “requirement” (obviously, requirement only for some, including the Applicant, but not applied to all staff in the same situation) “…take a minimum break-in-service (3 working days) before being appointed at a higher level…”
The Respondent is yet again presenting these cases from a different angle and arriving at different and “convenient” conclusions which do not reflect the facts already established by the Applicant.  

The Applicant has proved that she was treated differently not only once, but twice.  There is enough evidence submitted to this effect.

With respect to the summary provided by the Respondent in page 3 of the Response, the Applicant again wishes to stress out that there is indeed enough proof and relevance in the cases discussed to the effect that she was treated differently and was denied an extension of appointment or a separation with reappointment the following day in two occasions, when it was clearly done in respect of other staff members in similar situations.  
Lastly, she was requested in May 2006 to have a break in service from one Mission Replacement assignment to another Mission Replacement assignment because she was moving to a “higher” level position but this was not requested from Mr. Lupis, at which time the issue of “legal basis” was not taken into account. 

The statement given by the Respondent on the Applicant’s separation on 14 August 2008 and reappointment effective 15 August 2008 without a break-in-service is out of context and has not bearing on the whole case.  
Re: Paragraph 2.3 of the Order  (paragraph No.4 of the Respondent’s Response)
The Respondent failed to produce a written policy regarding the requirement of having a three days break-in-service which is the Applicant’s contention all along.  It was a “practice” (as the Respondent states in his Response) which was not applied to all in the same manner, as was proved by the Applicant.  

Former Staff Rule 104.14 (attachment I of this Applicant’s Response refers) does not mention the obligation or requirement of such a break.  Again, the Respondent insists that a limited exception to the break-in-service requirement applies to staff members appointed outside the staff selection system for purposes of “Mission replacement” but yet, this requirement was imposed to the Applicant when she moved from DPKO to OCHA in 2006.
Re: Paragraph 2.4 of the Order  (paragraph No.5 of the Respondent’s Response)
The Respondent has not produced evidence that quote“…OHRM has been consistent in its position…There has been no inconsistency in the Administration’s application of the policy to staff members….” Unquote, but rather, it has been proven that the Applicant was treated differently from other staff members in similar situations and, furthermore, the Respondent was unable to provide the Tribunal with a written policy regarding this requirement of a three days break-in-service.


Re: Paragraph No. 6 of the Respondent’s Response 
The Applicant has already explained in her Response of 17 September 2009 the connection between the inappropriate behavior of Ms. Frances Sinha (the then Chief of Human Resources Section/OCHA), and the decision which is the subject matter of this appeal. 
Addition to the Applicant’s Response dated 17 September 2009 to Order No. 103

Re: Paragraph 1.6 (Page 2 of Order No. 103)

Upon requesting American Express for estimates on travel costs from New York to Rafaela, Argentina (for purposes of Home Leave), the amount provided by American Express is much higher than she has indicated on her previous estimate (see Annex II attached hereunder - message from American Express dated 14 October 2009), therefore the Applicant wishes to change the amounts to:

1.  Entitlement to 2006 Home Leave: US$8,541.20.  The fare provided by AMEX is only to the capital, Buenos Aires, therefore, the fare for the travel Buenos Aires to her home town, Rafaela, should be an extra $1,000.

2.  Entitlement to 2008 Home Leave: US$ 8,541.20. 
Re: Paragraph 1.7 of Order No. 103
As mentioned in Applicant’s Response of 17 September 2009 (see under “Particulars in relation to the allegations regarding the behavior of the Chief of Human Resources Section, Office for the Coordination of Humanitarian Affairs) not only the Applicant was subjected to harassment, blatant abuse of authority and discrimination but the Applicant had been advised by Management at the time that the P-5 Chief of Human Resources Section vacancy was advertised and interviews effected, that the Applicant was the successful candidate for selection (see also the Statement of Facts by Ms. Martha Natale, Sr. Adviser/OCHA).  

However, from one day to the other, the Applicant was told that due to “political pressure”, the post will be given to Ms. Frances Sinha.
The Applicant not only endured the pain since beginning of 2007 when she was told that the higher Chief position will not go to her but also, upon arrival of Ms. Sinha, she was subject to the despicable actions already explained by the Applicant.
In view of all of the stress and inconvenience suffered by the Applicant as well as for the mental and physical pain caused to her, she is claiming salary at the higher level from 2007 to the present and the amount of………..
_______________________________________________________________________________
The Applicant is therefore requesting for a Hearing as soon as feasible and wishes to call these witnesses who are familiar with the case:

· NATALE, Martha
· HARRICH, Martin

· MYRONENKO, Natalia

· ROSS, Margaret

· MEKONEN, Abebetch
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